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After eleven years of alternating between aggressive
l[itigation and intensive settlenent negotiations, the parties in
this action have reached a Settlenent Agreenent. Before the
Court is the parties’ joint notion for final approval of the
proposed Settl enment Agreenent (doc. no. 326). For the follow ng
reasons, the Court will grant the notion, approve the Settl enent

Agreenent, and dism ss the case with prejudice.

BACKGROUND
On June 30, 1994, twelve students,! all of whom were
enrolled in various |ocal school districts in Pennsylvania and

all eged to have disabilities, and el even state and regi onal

1 Al twelve students were m nors when the class action
was initiated. Thus, the students’ parents or foster parents
commenced the lawsuit on their behalf.



disability advocacy groups (“Plaintiffs”), initiated the instant
cl ass action against the Conmonweal th of Pennsyl vania, the
Pennsyl vani a Departnment of Education (“PDE’), and multiple
individuals acting in their capacities as officials of various
state organi zati ons (“Defendants”).

Plaintiffs clained that Defendants violated: (1) the
Individuals with Disabilities in Education Act (“I1DEA"), 20
U.S.C. 88 1400-1485, by failing to identify disabled students,
devel op individual educational prograns or plans (“IEPs”),? and
provide a free appropriate public education (“FAPE") in the | east
restrictive environment (“LRE’) to the maxi mum extent reasonably
possi ble; (2) Section 504 of the Rehabilitation Act, as anmended
by 29 U S.C 8§ 794, by excluding disabled students, solely
because of their disability, fromparticipating in or from
receiving the benefits of any programthat received federal

funding; and (3) Title Il of the Arericans with Disabilities Act

2 According to the Settl enment Agreenent:

“I EP” stands for “individualized
education prograni or

“indi vidual i zed education plan.”
|EP is statutorily defined as “a
witten statenent for each child
with a disability that is

devel oped, reviewed, and revised in
accordance with [20 U S.C. §]
1414(d).” See 20 U.S.C. 8
1401(1)); 32 C.F.R §§ 300. 340-
300. 350.

(Settlenent Agreenent, Provision II1(l1)(3), doc. no. 295.)
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(“ADA"), 42 U.S.C. 88 12131-12134, by excluding otherw se
qualified students fromaccess to public prograns sol ely because
of their disability. Defendants denied these allegations.

In 1995, pursuant to Federal Rule of G vil Procedure
23, the Court certified the class, defined as:

[AllIl present and future school age
students with disabilities in the
Commonweal t h of Pennsyl vani a who
have been deni ed the option of
receiving a free appropriate
education in regular classroons

wi th individualized supportive
services, or have been placed in
regul ar educati on cl assroons

wi t hout the supportive services,

i ndi vi dualized instruction, and
accomopdati ons they need to succeed
in the regul ar cl assroons.

Gaskin v. Pennsylvania, No. GCGv. A 94-4048, 1995 WL 355346, at

*1 (E.D. Pa. June 12, 1995). The class is conprised of
approxi mately 255,264 nenbers, according to the nost recent data
fromPDE. ® (Fairness H'g Tr., 06/24/2005, 20-22.)

Following certification, the parties engaged in

extensive discovery, which lead to, inter alia, the production of

t housands of docunents, the taking of dozens of depositions, and

t he exchange of at | east eighteen expert reports involving a

3 This total reflects the nunber of school -aged
children--that is, children between the ages of 3 and 21--who
have an | EP. (Fairness H’'g Tr., 06/24/2005, 20 & Defs.’ Ex. 3.)
At the Fairness Hearing, Dr. Linda Rhen, Director of the Bureau
of Special Education for the Commonweal th, testified that this
nunber represents the best estinmate of class nmenbers. (ld. at
21-22.)



panoply of subjects. During various stages of discovery, the
parties al so exchanged settl enment proposals and participated in
settl enment discussions with a nunber of court-designated
facilitators. Each settlenent attenpt, although not initially
successful, brought the parties closer together.

In 2002, follow ng a discovery dispute, the Court
appoi nted The Honorable Louis C. Bechtle, fornmer Chief Judge of
the United States District Court for the Eastern D strict of
Pennsyl vani a, as Discovery Master in the case. Wth Judge
Bechtl e’ s gui dance, the parties conpleted discovery on May 30,
2003. Thereafter, the parties filed cross-notions for summary
judgnent, along with responses and replies. On March 24, 2004,
the Court heard oral argument on the summary judgnment notions.
After oral argunent, and at the Court’s suggestion, the parties
agreed to reconvene settlenent discussions, wth Judge Bechtle
serving as a nedi ator.

From July 2004 to Decenber 2004, the parties
negoti at ed- -t hrough nedi ati on sessions wth Judge Bechtle, face-
to-face neetings with negotiating teans that represented the
parties, and the exchange of correspondence--a settlenment that
addressed all of the issues in the case. On Decenber 21, 2004,
the parties filed a joint notion for provisional approval of the

proposed Settl enment Agreenent (doc. no. 295), which the Court



granted on April 29, 2005 (doc. no. 305).% The Court also (1)

4 As the Court indicated in its order granting
provi si onal approval of the proposed Settlenment Agreenent, citing
toits decision in Sanuel v. Equicredit Corp., No. Cv. 00-6196,
2002 W. 970396, at *1 n.1 (E.D. Pa. May 6, 2002),

[a] decision granting prelimnary
approval does not bind the court to
granting final approval. As noted
by the Third Crcuit, “[the]
prelimnary determ nation
establishes an initial presunption
of fairness . . . .” 1n re Ceneral
Mot ors Corp., 55 F.3d 768, 785 (3d
Cr. 1995) (enphasis added). *“If
t he proposed settl enent appears to
be the product of serious,

i nformed, non-col |l usive
negoti ati ons, has no obvi ous
deficiencies, does not inproperly
grant preferential treatnment to

cl ass representatives or segnents
of the class, and falls within the
range of possible approval, then
the court should direct that the
notice be given to the class
menbers of a formal fairness
hearing . . . .” Manual for
Conpl ex Litigation, Second § 30.44
(1985). In addition, “[t]he court
may find that the settl enment
proposal contains sonme nerit, is

wi thin the range of reasonabl eness
required for a settlenent offer, or
is presunptively valid.” Newberg
on Class Actions 8§ 11.25 (1992).

In this case, the court finds that
the settlenent falls within the
“range of possible approval” and
shall be submtted to the cl ass
menbers for their consideration and
for a hearing to determ ne whet her
the settlenent will be approved by
the court.

(doc. no. 305).



altered and approved the parties’ proposed formof notice; (2)
prescribed time frames for the distribution of the notice; (3)
established tine frames for the subm ssion of objections to the
proposed Settl enent Agreenent; and (4) set a date for a Fairness
Hear i ng.

The Court received ni neteen objections to the
Settl ement Agreenent, of which only sixteen where submtted by
cl ass nmenbers or their parents. At the Fairness Hearing, which
was held on June 24, 2005, the Court heard oral argument fromthe
parties and other interested persons and received testinony from
a speci al -education expert, Commonwealth officials, parents of
several naned Plaintiffs, and certain representatives from
advocacy groups. The parties submtted additional evidence
t hrough decl arations and reports. Thereafter, the Court ordered
the parties to file a joint notion for final approval of the
proposed Settl ement Agreenent (doc. no. 318). The joint notion

was filed on August 5, 2005. (doc. no. 326).

1. PROPOSED SETTLEMENT AGREEMENT
Wth the Court’s final approval, the Settl enent
Agreenment will resolve--finally and conpl etely--the case of

Gaskin v. Pennsylvania, No. GCv. A 94-4048 (E.D. Pa. 1994).

Rat her than continuing to litigate this action, the parties have

agreed to follow the ternms and conditions of the proposed



Settlenment Agreenent fully and conprehensively to resol ve al

outstanding clains in the case.

The life of the Settlenment Agreenent will be the five-

year period of time comrencing on the date on which the Court

formally enters an order dism ssing the case and endi ng exactly

five years later. (Settlenent Agreenent,

Provisions 11(B)-(0,

doc. no. 295.) As a foundation to the Settl enent Agreenent, the

parties have affirnmed the foll ow ng nutua

goal s and princi pl es

that will guide interpretation of the Settlenent Agreenent.

(1) The IDEA and rel ated case | aw,

i ncl udi ng Qberti

Boar d of

Educati on,
Cr. 1993),

995 F. 2d 1204 (3d
require speci al

educati on students to be
educated with students who do
not have disabilities to the
maxi mum ext ent appropri ate.

(2) It is desirable that school
districts increase their

capacity to provide

appropriate specially designed

i nstruction,
suppl enentary ai ds and

rel ated services,

servi ces and support to
speci al education students
pl aced in regul ar education

cl assroons.

(3) When the law requires that
speci al education students
recei ve suppl enentary aids and
services in order to be
educated with students who do
not have disabilities to the
maxi mum ext ent appropri at e,
such suppl enentary ai ds and

servi ces shoul d be:
avail able to all

(a)

students in



need of them (b) designed to
provi de neani ngful educati onal
benefits; and (c) provided in
a manner sensitive to the need
to avoid stigmatizing speci al
education students who receive
t hem

(4) Pennsylvania school districts
educate all children and
wel come children with speci al
needs.
(ILd. at Provision I11(A)(1)-(4).)
A sunmary of certain Settlenment terns and conditions

foll ows.

A. Poli cy Devel opnent and | npl enent ati on

The overarching policies undergirding the Settlenent
Agreenent are divided into five categories. (lLd. at Provision
IV.1.) First, PDE agrees to require school districts to adhere
strictly to the IDEA, and the case | aw construing that statute,
when maki ng deci sions regardi ng the placenent of students with
disabilities. To neet this condition of the Settl enent
Agreenent, the PDE will ensure: (1) students may not be renoved
fromregul ar education classes sinply because of the severity of
their disabilities; (2) school districts have an obligation to
provi de students with disabilities, including students with
significant cognitive disabilities, specially designed
instruction or other supplenentary aids and services, if needed,

to benefit fromparticipating in a regular education classroons;
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(3) before considering renoval of a student with disabilities
froma regul ar education classroom the IEP team nust first
determ ne whether the goals in the student’s | EP can be

i npl enented in a regular education classroomw th suppl enentary
aids and services; and (4) school districts will consider the
full range of supplenentary aids and services, based on peer-
reviewed research to the extent practicable, that can be utilized
in regular education classroons before contenpl ating renoval of a
student with disabilities froma regular classroom (ld. at
Provision IV.1(A).)

Second, when non-PDE Commonweal th agencies or private
agencies are required to provide a free appropriate public
education in the least restrictive environment, “the services
wi |l be provided, coordinated, and paid in accordance with the

i nt eragency coordination [set forth in the] Menorandum of

Under st andi ng entered into anong PDE, the Pennsylvani a Depart nent

of Public Welfare, the Pennsylvania Departnment of Labor and
| ndustry, and the Pennsyl vania Departnent of Health.” (ld. at
Provision 1V.1(B).)

Third, students who are entitled to gifted support or

Chapter 15 accomopdations® will have one | EP that incorporates

5 As Chapter 15 of Pennsylvania s Adm nistrative Code on
Educati on provi des:

(a) This chapter addresses a
school district's

9



(b)

responsibility to conply with
the requirenments of Section
504 and its inplenmenting

regul ations at 34 CFR Part 104
(relating to nondi scrimnation
on the basis of handicap in
prograns and activities
receiving or benefiting from
federal financial assistance)
and i nplements the statutory
and regul atory requirenents of
Section 504.

Section 504 and its
acconpanyi ng regul ati ons
protect otherw se qualified
handi capped students who have
physi cal, nmental or health

i mpai rments from

di scrim nation because of
those inpairnments. The |aw
and its regul ations require
publ i ¢ educational agencies to
ensure that these students
have equal opportunity to
participate in the schoo
program and extracurricul ar
activities to the maxi num
extent appropriate to the
ability of the protected
handi capped student in
question. School districts
are required to provide these
students with the aids,

servi ces and accomopdat i ons
that are designed to neet the
educati onal needs of protected
handi capped students as
adequately as the needs of
nonhandi capped students are
met. These aids, services and
accommodat i ons may i ncl ude,
but are not limted to,
speci al transportation,
nmodi fi ed equi pnent,
adjustnents in the student's

10



all specially designed instruction, accommobdati ons, or other
support identified by the IEP team (ld. at Provision IV.1(C).)

Fourth, PDE agrees to create readily avail abl e,
informational materials about the types of supplenentary aids and
services that children with disabilities can receive in a regul ar
educati on cl assroom and how parents can seek assistance in
obt ai ning these aids and services for their children. PDE w ||
seek input fromthe Advisory Panel (see Part Il1.A below) for this
initiative. (lLd. at Provision IV.1(D).)

Finally, PDE agrees to create materials representing
that all children, including those children with disabilities,
are welconme in school. These materials will be displayed in
school buildings. PDE also agrees to seek input fromthe
Advi sory Panel (see Part II1.A below) for this initiative. (ld.

at Provision IV.1(E).)

B. Advi sory Panel

PDE agrees to establish a special advocacy group, known

as the “Bureau Director’s Advisory Panel on Least Restrictive

roster or the admnistration
of needed nedication. For

pur poses of the chapter,
students protected by Section
504 are defined and identified
as protected handi capped

st udent s.

22 Pa. Code § 15.1.
11



Envi ronnent Practices” (or sinply the “Advisory Panel”),® to
engage in the followi ng functions: (1) to review systemw de
progress in the delivery of individualized, specially designed
instruction in regular education classroons to students with
disabilities; (2) to analyze and report periodically on the
status of inplenentation of the Settlenent Agreenent; and (3) to
advi se PDE on the inplenentation of the Settlenment Agreenent’s
terms and conditions. (ld. at Provision IV.2(A).) The Advisory
Panel wll be conprised of fifteen nenbers, at |east nine of whom
will be parents of children with disabilities who are not
enpl oyed by PDE, or by any school district in Pennsylvania, or by
any ot her |ocal education agency in Pennsylvania. (ld. at
Provision 1V.2(B).) More specifically, during the life of the
Settl ement Agreenent, the organizational Plaintiffs will annually
sel ect twelve Advisory Panel nenbers, and the Bureau Director
will annually select three Advisory Panel nenbers. (ld.)
Al t hough all Advisory Panel nmenbers will initially be appointed
to a one-year term the Settlenent Agreenent provides that each
menber is eligible for reappointnment, up to a maxi mumof five
years. (lLd.)

The Settl enent Agreenent al so establishes guidelines

for how vacancies on the Advisory Panel wll be filled, how often

6 The “Bureau Director” refers to the Director of PDE s
Bureau of Special Education.

12



t he Advisory Panel will neet, how the Advisory Panel wl|

operate, and what types of data will be accessible to the

Advi sory Panel. (lLd. at Provision IV.2(C-(M.) Notably, the
Bureau of Special Education agrees to provide “a reasonabl e | evel
of support, including support staff, to the Advisory Panel
consistent with the PDE s budgetary resources and as determ ned
by the Bureau Director.” (lLd. at Provision IV.2(K).) Two of the
Advi sory Panel’s main initiatives wll be: (1) to assist in

desi gni ng a needs assessnent, based on research-based practices
and the supplenentary aids and services avail able in regular
education classroons, of the school districts’ and internmediate
units’ personnel; and (2) to aid the Director of the Bureau of
Speci al Education in identifying school districts that have

est abl i shed exenplary LRE prograns and practices, rewarding those
districts, and creating materials to help other school districts
replicate the LRE initiatives of the exenplary school districts.

(Id. at Provision IV.2(L)-(M.)

C. | ndi vi dual i zed Education Programor Plan (“1EP’) Fornmat

As done previously, PDE will provide an Annotated | EP
Format to gui de school districts in developing IEPs. (ld. at
Provision IV.3(A).) Under the Settlenment Agreenent, however, the
LRE portion of the Annotated |EP Format will be nodified to

reflect the new LRE Monitoring, which is described below (ld.

13



at Provision IV.3(0-(E).) Additionally, the Settlenent

Agreenent sets forth how and when the LRE portion of the | EP may
be nodified during the life of the Settlenment Agreenent, and what
type of guidance PDE will provide to school districts concerning

the nodified LRE portion of the |IEP

D. Conpl i ance Moni toring

Per haps the nost significant aspect of the Settlenent
Agreenent involves the provision for “conpliance nonitoring” by
PDE of the individual school district’s performance. Conpliance

monitoring is intended to ensure, inter alia, that |ocal school

districts are adhering to the I DEA and other federal and state
| aws that protect the rights of children with disabilities. (ld.
at Provision IV.4(A).)

O the three types of conpliance nonitoring that PDE
agrees to conduct, one is new (“LRE Monitoring”) and two are
existing, but will be nodified under the Settl enent Agreenent
(“Regul ar Cyclical Mnitoring” and “Targeted Monitoring”). (Ld.)
Al types of conpliance nonitoring will be “data- and
i nformati on- based and verifiable.” (lLd. at Provision
IV.1(B)(1)(A).) PDE will use this data-based information as a
gui de for determning how to allocate resources to address “areas
of greatest need[,]” relating to the support for children with

disabilities. (ld. at Provision IV.1(B)(1)(B).) “As permtted

14



by its resources, PDE will provide support, including focused,
custom zed technical assistance, to school districts in need of
such support.” (ld. at Provision IV.1(B)(1)(C.) Moreover,
parents of children with disabilities will be afforded the
opportunity, on a continuous basis, to provide PDE with
information. (ld. at Provision IV.4(B)(1)(e).) And for those
school districts failing to take corrective action as nmandated by
PDE, sanctions will result. (ld. at Provision IV.4(1).)

LRE Monitoring, which is a new type of nonitoring under
the Settlenent Agreenent, will be based of five guiding
pri nci pl es:

(a) LRE nonitoring will be based
on a limted nunber of
priorities (goal statenents)
identified by PDE foll ow ng
i nput froma diverse group of
st akehol ders through the
Advi sory Panel. Priorities
will include: (1) increasing
t he nunber of students with
disabilities included in
regul ar education classes and
nei ghbor hood schools with
needed suppl enmentary ai ds,
servi ces and support; and (2)
devel opi ng | EPs capabl e of
provi di ng students with
di sabilities a meani ngful
benefit from educati on.

(b) LRE nonitoring will be based
on a limted nunber of
i ndi cators (objective neasures
of the goal) identified by PDE
Wi thin each priority area.

15



(c) LRE nonitoring will be based
on conparisons to state
averages identified by PDE
Monitoring standards wll be
clearly communi cated to schoo
districts.

(d) Triggers (levels of
performance at which PDE will
intervene and require

corrective action) will be
clearly communi cated to schoo
districts.

(Ld. at Provision IV.4(A(3)(a)-(d).)

Under LRE Monitoring, PDE will closely nonitor and
provi de specialized support to half of Pennsylvania’ s school
districts--selected according to “LRE I ndex Score” rankings--that
have not been neeting the needs of children with disabilities.
(Id. at Provision IV.4(C).) The LRE Index Score will derive from
wei ghted “data factors,” which will be agreed to by the parties
and reviewed on an annual basis. (ld.) Based on the LRE Index
Score, half of all school districts in Pennsylvania wll be
identified under one of three categories on an annual basis.
(Id.) “Tier One LRE Monitoring” will be conprised of the twenty
school districts with the |lowest LRE Index Scores. (ld. at
Provision IV.4(C)(1).) “Tier Two LRE Monitoring,” also known as
the “warning list,” wll consist of school districts in the
bottomten percent of the LRE Index Scores that have not been
identified for “Tier One LRE Monitoring.” (ld. at Provision

IV.4(C)(2).) Finally, “Tier Three LRE Monitoring,” also known as

16



the “alert list,” will be conprised of school districts in the
bottomfifty percent of the LRE I ndex Score that have not been
identified for Tier One LRE Monitoring or Tier Two LRE
Monitoring. (ld. at Provision IV.4(C(3).) The LRE Index Scores
of all school districts will be made publicly avail able as part
of the school and district report cards under the No Child Left
Behind Act and the IDEA. (ld. at Provision IV.4.)

Regul ar Cyclical Monitoring, a pre-existing nonitoring
process that is nmandated by the United States Departnent of
Education (“USDOE"), involves the nonitoring of each Pennsyl vani a
school district once every six years to ensure that the district
is in conpliance with the state and federal special education
| aws and regulations. (ld. at Provision IV.4(A)(1).)

Targeted Monitoring, the other pre-existing type of
conpliance nonitoring, is perforned by the Bureau of Speci al
Education in response to specific deficiencies within a
particul ar school district that were identified through the
Regul ar Cyclical Monitoring process. (lLd. at Provision
IV.4(A)(2).)

The parties have agreed to a five-tier process for
conpliance nonitoring, including initial triggers for each |evel
of intervention:

(a) Tier One LRE Monitoring of 20

school districts (excluding any
school district inplenenting a

17



Tier One CAP)’ identified via
data anal ysis as nost in need
of system c LRE-rel ated
changes.

(b) Tier Two LRE Mbnitoring based
on a warni ng designation for
school districts identified in
the bottomten percent
(approxi matel y) of data
anal ysi s (excluding any school
district inplenenting a Tier
One or Tier Two CAP).

(c) Tier Three LRE Monitoring based
on an alert designation for
school districts identified in
t he remai ni ng bottom hal f
(approxi matel y) of data
anal ysi s.

(d) Targeted [Monitoring based on
referral by a Bureau staff
menber due to extenuating
ci rcunstances within the school
district.

(e) Reqular [Clyclical [Monitoring
of all Pennsyl vani a school
districts coordinated to the
district strategic plan
process, currently on a six-
year cycle as approved in the
Pennsyl vani a state pl an
approved by the USDCE

(Id. at Provision IV.4(B)(2)(a)-(e) (enphasis in original)

(f oot not e added).)

! Under the Settlenment Agreenent, “CAP’ neans “a
corrective action plan ordered by PDE as the consequence of
deficiencies identified during conpliance nonitoring conducted
under Section IV.4 of the Settlenment Agreenent.” (Settlenent
Agreenent, Provision IlI(L), doc. no. 295.)

18



Those school districts failing to conply with PDE s
corrective action plans--created to rectify deficiencies
identified through any type of conpliance nonitoring--wll be
subj ect to sanctions and enforcenent powers, including:

(1) A mandatory neeting with PDE
in Harrisburg in which the
superintendent and chair of
t he school board will be
obligated to participate.

(2) Appropriate sanctions as set
forth in PDE's “Basic
Education Crcular” on
enforcenment, including the
wi t hhol di ng of funds fromthe
school district and
redirecting those funds to the
appropriate body to support
specific expenditures (e.q.,
hiring personnel) to inplenent
the action required.

(3) |If appropriate, the initiation
of professional disciplinary
action against the
superi ntendent or others whose
conduct is found to have
resulted in the school
district’s failure to neet its
obl i gati ons under the CAP

(ILd. at Provision IV.4(1).)

E. Conpl ai nt Resol uti on

Under the Settlenment Agreenent, PDE will nodify and
expand its present system of conplaint investigation and
resolution. (ld. at Provision IV.5.) First, the Bureau wl|

investigate all conplaints filed by parents or students. (ld. at

19



Provision IV.5(A).) |f PDE determ nes that the conplaint was
tinely filed and that jurisdiction lies wth PDE to investigate
the conplaint, pursuant to 34 CF. R 8 300.662, then PDE w ||
resolve the matter using its best efforts to interview (1) the
parents or student, and (2) a reasonabl e nunber of persons
identified by the conpl ainant (s) as having actual know edge of
the facts. (1d.)

Second, when PDE finds in the course of the conplaint
resol ution process that a school district has violated a
student’s right to receive supplenentary aids and services in a
regul ar education class or when such a violation is established
after a due process hearing, PDE wll investigate whether the
of fendi ng school district has corrected the violation for al
simlarly situated students during the school district’s next

conpliance nonitoring. (ld. at Provision IV.5(B).)

F. Fi nanci al Terns

Def endants will pay naned Plaintiffs $350,000 in full,
final, and conplete settlenent and rel ease of Plaintiffs’ clains
for conpensatory damages that have been asserted in this case.
(ILd. at Provision IV.9(A).) Plaintiffs will be responsible for
al l ocating the $350, 000 anong thensel ves. Additionally,

Def endants will pay Plaintiffs’ counsel $1,825,000 in full,

final, and conplete settlenent and rel ease of all clains by

20



Plaintiffs or their attorneys for attorneys’ fees and litigation

costs. (ld. at Provision IV.9(B).)

G O her Conponents of the Proposed Settl enent Agreement

Under the Settlenment Agreenent, PDE wll “build upon
and refine its present system of review and approval or
di sapproval of special education plans [that are] submtted by
the 501 school districts in Pennsylvania[.]” (ld. at Provision
IV.6.) In part, PDE wll require those school districts that
failed to neet the needs of children wth disabilities, as
determ ned by conpliance nonitoring, to include appropriate
corrective actions in their special education plans. [d.

Additionally, the Settlenent Agreenent establishes that
t he Bureau of Special Education will provide extensive on-site
training, technical assistance, and professional devel opnent to
school districts to ensure that the terns of the Settl enent
Agreenent are being net. (ld. at Provision IV.7.) The Advisory

Panel will offer support in this initiative by recomendi ng

content, delivery systens, and eval uation processes, inter alia,
for the training prograns. (1d.)

Plaintiffs’ counsel will continue to advocate for
trained, inforned, and effective support to parents on issues
relating to specially designed instruction to students with

disabilities. (ld. at Provision IV.8.) As Plaintiffs’ counsel
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has i nfornmed PDE, part of their advocacy will include submtting
grant proposals to PDE and seeking funding for prograns that
support their special-education goals. (ld.) During the life of
the Settl ement Agreenent, PDE agrees to review such grant
proposals. (ld.) |If the proposals submtted by Plaintiffs’
counsel are consistent with PDE's obligations, priorities, and
goal s, and do not jeopardize PDE s own grant proposals, then PDE
wi || support such grants and take reasonable steps to assi st

Plaintiffs’ counsel in obtaining the grants. (1d.)

[11. SUMVARY COF PROCFS, AFFI DAVITS, AND TESTI MONY

Cl ass nenbers and their parents had the opportunity to
file witten objections to the proposed Settl enment Agreenent by
June 10, 2005. N neteen objections were either filed or received
by the Court. All objectors were given the opportunity to
produce evidence and be heard at the Fairness Hearing. The
follow ng proofs, affidavits, and testinony were produced by the

parties to support approval of the Settlenent Agreenent.

A. Experts

1. Chri stopher Kliewer, Ph.D., Associate Professor of
Speci al Education at the University of Northern
| owa

The parties submtted the declaration of Christopher

Kl i ewer, Ph.D., Associate Professor of Special Education at the
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University of Northern lowa, to support their joint notion for
final approval of the Settlenent Agreement. Dr. Kliewer served
as an expert in an earlier phase of the litigation and is
famliar wwth the Settlenment Agreenent. Based on a substanti al
body of scholarly and enpirical research, Dr. Kliewer stated that
speci al needs children performbetter, both academ cally and
socially, when educated in regular classroons then when educated
in a non-inclusive setting. (Dr. Christopher Kliewer’'s Decl. 91
3-8, doc. no. 302.) WMreover, Dr. Kliewer indicated that great
di sparities exist anong the states in placing children with
speci al needs, which is evidenced by data that the United States
Depart ment of Education collected in 2002. (ld. at f 14.)
According to that data, Pennsylvania educated only 35%of its
speci al education students (aged 6-21) in general education

cl assroons for 80% of a day or nmore. (ld.) Conparably, Vernont
and New Hanpshire educated approximately 80% and 75% of its
speci al education students (aged 6-21), respectively, in general
education classroons for 80% of a day or nore. (ld.) This

di sparity hel ps to denonstrate that Pennsylvania s practices for
educating children with disabilities are not reflective of what

experts know about “best practices.” (l1d.)
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2. Gail MG egor, Ed.D., Research Professor of
Education at the University of ©Mntana

Dr. Gail McGregor, a research professor of education at
the University of Montana, testified at the Fairness Hearing.
(Fairness H’g Tr., 06/24/2005, at 53-77.) Wth over thirty
years of experience in the area of special education, which
i ncl udes approxi mately twel ve years working in Pennsylvania, Dr.
McGregor served as an expert witness in earlier stages of this
l[itigation and, if the Court gives final approval to the
Settlement Agreenent, will be assisting the Bureau of Speci al
Education in inplenenting the Settlenment Agreenent. (ld. at 53-
57.)

As an expert on behalf of Plaintiffs, Dr. MG egor
studi ed Pennsyl vani a’ s approach to professional devel opnent for
teachers. (ld. at 57-58.) In Dr. MG egor’s opinion, the
Settl ement Agreenent provides strong training, technical
assi stance, and professional developnent. (ld.) Notably, the
Settl ement Agreenent al so enphasi zes “system accountability.”
(Id. at 62.) In her declaration submtted to the Court and from
her testinony at the Fairness Hearing, Dr. MG egor highlights
certain aspects of the Settlenment Agreenent that neet the
training and accountability directives.

First, the Settlement Agreenent establishes “policy
gui dance” to the IEP teans by requiring themto consider

initially whether a special needs child can be supported in a
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regul ar classroomw th supplenmentary aids and services. (ld. at
59.) Accordingly, for this policy to be inplenented, the |IEP
teanms nust be aware of the research-based practices that allow
children with disabilities to learn in a general education
classroom (ld. at 58-59.) Additionally, because the Settl enent
Agreenment will require PDE and the Bureau of Special Education to
provi de parents of special needs children with information about
suppl enentary ai ds and services, both the parents and the |IEP
teams will start “on the same page.” (Fairness H'g Tr.,

06/ 24/ 2005, at 60.)

Second, under the Settlenent Agreenent, professional
devel opnent needs will be assessed throughout the Commobnweal t h,
wher eby actual practice will be contrasted with research- and
evi dence- based “best practices” in the special education field.
(1d. at 61-62.)

Third, the LRE Monitoring created under the Settl enent
Agreenent, which requires the ranking of school districts
according to data factors that neasure how well children with
disabilities are being included in regular classroons, wll
provi de an objective node for determ ning the inpact of training.
(ILd. at 62-67.) According to Dr. MG egor, tiered nonitoring and
corrective action create accountability. (ld.) And although the
LRE | ndex Scores will be based on data factors that have not yet

been determ ned by the parties, Dr. McGegor testified that the

25



real m of possible data factors is limted and incl udes
information that the school districts are already required to
report to PDE. (ld. at 74.)

Fourth, the Settlenent Agreenent establishes system
accountability by creating provisions for review and approval of
each school district’s special education plans, which in turn
will help direct training and technical assistance. (ld. at 62-
67.) Moreover, parents will be able to address their grievances
t hrough the conplaint resolution process. (ld. at 60.)

Based on the aforenentioned and “a very, very |arge
body of evidence that suggests that there are positive outcones
fromstudents with disabilities” to be placed in regular
classroons, Dr. McGegor is confident that the Settl enment
Agreenment will *“absolutely” benefit Pennsylvania' s special needs

children. (lLd. at 66-67.)

B. PDE O ficials

Two PDE officials--Francis V. Barnes, Ph.D., Secretary
of Education for the Commonweal th of Pennsyl vania, and Linda
Rhen, Ed.D., Director of the Bureau of Special Education of the
Pennsyl vani a Departnment of Education--testified at the Fairness
Hearing. Both officials expressed, on behalf of the

Commonweal th, full support for the Settl enent Agreenent.
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1. Francis V. Barnes, Ph.D., Secretary of Education
for the Commobnwealth of Pennsyl vania

At the tinme the Settlenent Agreenment was entered into,
Dr. Barnes served as the Secretary of Education for the
Commonweal th. I n that capacity, he was the highest educati onal
official in Pennsylvania. At the Fairness Hearing, Dr. Barnes
testified that he was famliar with the Settlenent Agreenent,
t hat the Pennsyl vani a Departnent of Education was entering into
the Settlenent Agreenment willingly and voluntarily, and that the
terms of the Settl enent Agreenent woul d be inpl enented
faithfully. (ld. at 12-14.) Additionally, Dr. Barnes stated
that the Comonweal th had both the staff support and financi al
support to inplenent the terms of the Settlement Agreenent. (ld.
at 13.) Al though Dr. Barnes acknow edged that he planned to
| eave his position as Secretary of Education within a few nonths
of the Fairness Hearing, he stressed that his departure would
“absolutely not” inpact the commtnent of the Commonwealth to
carry out the ternms of the Settlement Agreenent. (1d.) Dr.
Barnes indicated that the Settl ement Agreenent would not only
serve the best interests of special education children in the
Commonweal t h, but al so those children receiving a general

education. (l1d.)
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2. Li nda Rhen, Ed.D., Director of the Bureau of
Speci al Education of the Pennsylvani a Depart nent
of Education

As Director of the Bureau of Special Education of PDE
and with nore than thirty-four years of experience in the field
of special education, Dr. Rhen is the Commonweal th official who
wi |l have the nost direct responsibility for inplenenting the
terms and conditions of the Settlement Agreenent. (ld. at 17-
20.) At the Fairness Hearing, Dr. Rhen defined special education
as: “In a generic sense, special education is providing the
support[] and services to students with disabilities fromthe
ages 3 through 21 to help them be successful in school and
prepare themfor adult life.” (lLd. at 20.) Also, Dr. Rhen
i ndi cated that 255,264 students with disabilities are school -aged
i n Pennsylvania, according to the nost recent official data that
PDE reported to the United States Departnent of Education, as of
Decenber 1, 2003. (ld. at 21-22.)

Dr. Rhen testified that she has “studied ... and
studied” the Settlenment Agreenent and is very famliar with its
terms. (ld. at 22.) Under the Settlenment Agreenent, the Bureau
wi |l be responsible for convening the Advisory Panel and nam ng
three of the Panel’s fifteen nmenbers. (ld. at 19.)

Additionally, the Bureau wll present information and
recommendations to the Advisory Panel, help devise the LRE | ndex

Score, and conduct conpliance nonitoring. (ld.) According to
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Dr. Rhen’s testinony, the Bureau of Special Education is
committed to inplenenting the terns and conditions of the

Settl ement Agreenent, which “serves the best interests of the
Commonweal th and our students.” (ld. at 22.) Dr. Rhen also
represented that PDE can afford the inplenentation costs for the
five-year |ife of the Settlenent Agreement. (ld. at 23.)

As to the life of the Settlenent Agreenent, Dr. Rhen
testified that the five-year period gives PDE and the Bureau
adequate tine to “address the issues and the tasks that are in
front of us in the settlenent agreenent. Sone are nore conpl ex
than others. But, | think it gives us the tinme to be able to
identify and work with each and every issue.” (ld.) Under the
recently enacted federal Individuals with D sabilities Education
| mprovenent Act of 2004, Dr. Rhen indicated that “Least
Restrictive Environment Monitoring” wll be required, which is
very simlar to nonitoring that is mandated under the Settl enment
Agreenment. (ld. at 24.) Wth changing | aws, however, Dr. Rhen
stated that it would be hard to predict what exactly woul d happen
after the life of the Settlenment Agreenent, but the “five years
gives us the tinme to inplenent the settl enent agreenent and get
sonme sound information on which . . . to build future plans.”
(ld. at 24-25.)

Finally, Dr. Rhen testified about a series of town hal

meetings that the Bureau participated in throughout the
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Commonweal th to i nform parents, school districts, internediate
units, charter schools, agencies, and other interested parties

about the Settlenment Agreenent. (ld. at 27-30.)

C. Plaintiffs

Three parents of individually nanmed Plaintiffs--
i ncl udi ng Joseph Gaskin, the father of lead Plaintiff Lydia
Gaskin--testified at the Fairness Hearing. These parents shared
their experiences wth navigating through the educational system
in an effort to have their children with disabilities included in
regul ar classroom settings. Mreover, the parents explained the
[itigation, nediation, and settlenment phases of this case. These
parents fully support the Settlenment Agreenent and believe that
it is in the best interest of Pennsylvania students. In
particular, M. Gaskin stated that his greatest reservation with
the Settlenent Agreenent had been the Ilimted five-year tine
frame, but determned that this provision was a better
alternative than a lengthy trial w thout guaranteed results.
(Id. at 46.) M. Gaskin noted, however, that with the Settl enent
Agreenment, “we [can] start inplementing it right away and start
hel pi ng ki ds throughout Pennsylvania imediately.” (1d.)

Additionally, representatives fromstate and regional
di sability advocacy groups--sone naned organi zational Plaintiffs-

-testified and/or submtted declarations. These representatives
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described the arns-1ength negotiations and expressed full support
of the Settlenment Agreenent.

Finally, twelve parents of children with disabilities
requested to speak at the Fairness Hearing, and the Court
af forded them the opportunity to do so. (ld. at 91-120.) Wth
one exception, these parents commended the efforts of the parties
to the action and expressed their support for the Settl enent
Agreenment. (l1d.) One parent evinced several concerns that the
Settlenment Agreenent would [imt parents’ choices in placenent of

their children. (Ld. at 92.)

V. LEGAL ANALYSI S

A. St andard of Revi ew

“Even if [a proposed settl enent agreenent] has
satisfied the requirenents for certification under Rule 23, a
cl ass action cannot be settled w thout the approval of the court
and a determ nation that the proposed settlenent is ‘fair,

reasonabl e, and adequate.’”” 1n re Prudential Ins. Co., 148 F. 3d

283, 316 (3d CGr. 1998) (citing In re Gen. Mtors Corp. Pick-Up

Truck Fuel Tank Prods. Liability Litig., 55 F.3d 768, 785 (3d

CGr. 1995)); see also Fed. R Civ. P. 23(e)(1)(C (“The court may
approve a settlenent . . . that would bind class nenbers only
after a hearing and on finding that the settlenent . . . is fair,

reasonabl e, and adequate.”). This determnation “is left to the
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sound discretion of the district court.” Grsh v. Jepson, 521

F.2d 153, 157 (3d Cr. 1975).

Before delving into legal analysis, it is inmportant to
delineate the role of the Court in the shaping of the public
policy choices that are enbedded in the Settlenent Agreenent.
Contrary to the expectations of sone who object to the Settlenent
Agreenent or who appeared at the Fairness Hearing, it is not the
Court’s role (or intent) to superintend from henceforth the
delivery of educational services to the nenbers of the class, or
to adj udi cate individual disputes between parents and the school
districts, or to pick and choose anong prograns or policies to be
i npl emented by the Commonweal th or its school districts. \Wether
the Settl enent Agreenent enbodi es opti mum educati onal choices or
strikes the proper allocation of resources anong conpeting
educational needs is not the business of the Court. The task of
giving life to the statutory mandate of providing a “free
appropriate public education” to children throughout the
Commonweal th and to fund those mandates adequately will remain,
as it should, under the stewardship of the executive and
| egi sl ati ve branches of state governnent, and not the Court. 20
US C 8§ 1412; 34 CF.R 8 300.13. Rather, the role of the Court
is focused and nore nodest, which is sinply to ensure that the
public policy choices enbodied in the Settlenment Agreenent are

not inconsistent with federal or state | aw
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In addition, the Court has the statutory role of
verifying that the Settlenment Agreenent is “fair, reasonable, and
adequate.” Fed. R Cv. P. 23(e)(1)(O. In Grsh, the Third
Circuit enunerated certain factors that district courts may
consider in determ ning whether to grant final approval of a
class action settlement. |1d. at 157. The Grsh factors incl ude:

(1) the conplexity, expense and
likely duration of the litigation
. .; (2) the reaction of the class
to the settlement . . . ; (3) the
stage of the proceedings and the
anount of discovery conpl eted

; (4) the risks of establishing
liability . . . ; (5) the risks of
establishing damages . . . ; (6)
the risks of maintaining the class
action through the trial . .

(7) the ability of the defendants
to withstand a greater judgnent;
(8) the range of reasonabl eness of
the settlenent fund in light of the
best possible recovery . . . ; (9)
t he range of reasonabl eness of the
settlenment fund to a possible
recovery in light of all the
attendant risks of litigation .

Id. (quoting City of Detroit v. Giinnell Corp., 495 F.2d 448, 463

(2d Cr. 1974)).

These factors, however, are not exclusive. Nor are
they all relevant to every class action. 1d. at 156 (stating
“[s]ome of the factors which are relevant to a determ nation of
the fairness of a settlenent [are] . . . as follows.”). In fact,

the Third Circuit has suggested that district courts consider
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addi ti onal

factors given the “sea-change [which has occurred]

the nature of class actions.” Prudential, 148 F.3d at 323.

These additional factors include:

[1] the maturity of the underlying
substantive issues, as neasured by
experience in adjudicating

i ndi vi dual actions, the devel opnent
of scientific know edge, the extent
of discovery on the nerits, and
other factors that bear on the
ability to assess the probable
outcone of a trial on the nerits of
l[iability and individual danages;

[ 2] the existence and probable

out cone of clainms by other classes
and subcl asses; [3] the conparison
bet ween the results achi eved by the
settlenment for individual class or
subcl ass nmenbers and the results
achi eved-or likely to be

achi eved-for other clainmnts; [4]
whet her cl ass or subcl ass nenbers
are accorded the right to opt out
of the settlenent; [5] whether any
provi sions for attorneys’ fees are
reasonabl e; and [6] whether the
procedure for processing individual
clainms under the settlenent is fair
and reasonabl e.

As this Court recognized in Schwartz v. Dallas Cowboys

Ltd., 157 F. Supp. 2d 561 (E.D. Pa. 2001)

1d.
Football d ub
(Robreno, J.),

Distilled to their essence,

G rsh-Prudential conpels courts to
obtain satisfactory answers to the
foll om ng questi ons:

1. What benefit did the litigation
confer upon the putative class
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menbers either by way of financi al
conpensati on or by [structural]
relief?

2. \What past, present or future
clainms are surrendered by the class
menbers by settling the case?

3. Do the adm nistrative costs,

i ncludi ng attorneys fees, reflect

t he market value of the services
performed and are they comrensurate
with the results achi eved?

4. Are the ternms of the Settl enent
Agreenment consistent with the
public interest and is the public’s
confidence in the adm nistration of
justice and the integrity of the

cl ass action process enhanced or

i npeded by the settl enent?

5. What are the prospects that, if
the Settl enent Agreenent is
rejected, further litigation would
enl arge the recovery of the cl ass
and, if so, at what financial cost?
Id. at 572. It is within this framework that the Court wll

consi der the pending Settl enent Agreenent.

B. Anal ysis of the Settl enent Agreenent

1. VWhat benefit did the litigation confer upon the
cl ass nenbers?

Wiile the Settl enment Agreenent does not create new
norms of conduct for the PDE or the school districts, it does
provi de for systematic changes in the manner in which PDE
noni tors, advises, and trains the local school districts in

supporting children with disabilities. Significant inpacts in
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monitoring will be inplemented. |Inproved neasuring instrunents
will permt closer nonitoring, and a nore efficient and effective
delivery of student services. This focus on how better to neet
the needs of children with disabilities in Pennsylvania w |

greatly benefit nore than 255,000 students.

2. What past, present or future clains are
surrendered by the class nenbers by settling
t he case?

As set forth in Provision IV.9(E) of the Settl enent
Agr eenent ,

the paynents . . . of the

Settl ement Agreenent are intended
by the parties to constitute, and
will be construed by the parties to
constitute, consideration exchanged
by the defendants for a full,

final, and conplete rel ease of al
clainms that the plaintiffs asserted
or could have asserted agai nst any
and all of the defendants arising
out of or relating directly or
indirectly to the causes of action
asserted in Gaskin v. Commonwealth
of Pennsyl vani a, No. 94-CV-4048
(E.D. Pa.).

(Settlenment Agreenent, Provision IV.9(E), doc. no. 295.)
Therefore, the sweep of the release is not overly broad and does
not extinguish the rights of parents to otherw se vindicate

federal - or state-provided rights through due process hearings.
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3. Do the adm nistrative costs, including
attorneys fees, reflect the market val ue
of the services perforned and are they
commensurate with the results achi eved?

Under the Settlenment Agreenent, Plaintiffs’ counsel
will receive $1,825,000 for attorneys’ fees and litigation costs.
“I'n determ ning the appropriate anmount of attorneys’ fees to be
paid to class counsel, the principal consideration is the success
achieved by the plaintiffs under the ternms of the settlenent.”

Schwartz, 157 F. Supp. 2d at 578; see also Prudential, 148 F.3d

at 338 (“‘[NJunerous courts have concluded that the amount of the
benefit conferred logically is the appropriate benchmark agai nst
whi ch a reasonable . . . fee charge should be assessed.’”)
(quoting Conte, 1 Attorney Fee Awards 8 2.05, at 37).

After litigating for over eleven years, Plaintiffs
represent that the Settl enent Agreement provides them“with a
remedy that addresses virtually every formof relief that was
requested in the Conplaint.” (Joint Mdt. for Final Approval of
Settlement Agreenent at 56.) In their conplaint, Plaintiffs
requested that PDE: (1) provide conprehensive devel opnent and
training to regul ar and speci al education personnel concerning
provi sions for supplenentary aids and services to students with
disabilities in regular classroons; (2) nonitor |ocal school
districts to determ ne whether they are inproperly renoving class
menbers fromregul ar education classroons and whet her the | ocal

school districts are providing specialized instruction and
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suppl enentary ai ds and services that could enable students with
disabilities to be educated satisfactorily in a regul ar
classroom and (3) require local school districts to take
corrective action when failure to provide the aforenentioned
services occurs. (ld.) These requests have been net under the
Settl ement Agreenent.

Moreover, the Settl enent Agreenent provides for policy
devel opnent and inplenentation that will require school districts
to adhere to the standards for placing students in regular
education classroons; to change the IEP format to include
addi tional guidance to | EP teans in maki ng pl acenent deci sions;
and to inplenent a conplaint resolution process that is
responsive to parental conplaints.

Plaintiffs’ counsel has filed an item zed |isting of
all attorneys’ costs and fees associated with this litigation.
The actual fees and costs anmobunt to $2,651, 000. (M chael
Churchill’s Decl. § 4, doc. no. 302.) Plus, an estinmated
$90, 000, which reflects over 300 hours of attorney time during
negoti ations, is excluded fromthe actual fees and costs. (ld.
8.)

The $1, 825, 000 sought by counsel reflects only 62% of
counsel’s actual fees and costs, as of June 1, 2004. This
reduced anount is |ower than the | odestar nmethod woul d command.

See Inre Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab.
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Litig., 55 F.3d 768, 821 (3d G r. 1995) [hereinafter Ceneral
Mbt or s] . 8

8 In General Mtors, the Third GCrcuit determned that “a
court making or approving a fee award shoul d determ ne what sort
of action the court is adjudicating and then primarily rely on
t he correspondi ng nmethod of awarding fees[, either the |odestar
or the percentage of recovery nethods].” 55 F.3d at 821. The
Third Crcuit recognized:

Courts generally regard the
| odestar nethod, which uses the
nunber of hours reasonably expended
as its starting point, as the
appropriate nethod in statutory fee
shifting cases. Because the
| odestar award i s de-coupled from
the class recovery, the |odestar
assures counsel undertaking
socially beneficial litigation

an adequate fee irrespective of
the nonetary value of the final
relief achieved for the class.

Id. On the other hand, a percentage of recovery nethod is
used in common-fund cases, based on “the theory that the cl ass
woul d be unjustly enriched if it did not conpensate the counsel
responsi bl e for generating the valuable fund bestowed on the
class.” 1d.

As this Court recognized in Lake v. First Nationw de
Bank, 900 F. Supp. 726 (E.D. Pa. 1995), “[n]either the | odestar
nmet hod nor the percentage of recovery nethod, however, is
mandatory. Thus, the district court has wi de discretion to
deci de which nethod of fee calculation to apply.” 1d. at 734
(citing General Mtors, 55 F.3d at 821).

Here, Plaintiffs secured substantial changes in the
nmonitoring, training, and delivery of special-education services.
Wi |l e the exact val ue of these changes is difficult, if not
i npossi ble, to quantify, the Court can consider these changes in
normative ternms. That is, the provisions of the Settl enent
Agreenment will presently affect approxi mately 255,264 children
and thousands nore over the life of the Settlenent Agreenent.

The extent of counsel’s recovery is not disproportional to the
equitable relief obtained.
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Most of the work for which conpensation is sought
appears to have been necessary and diligently perforned. The
attorneys’ hourly rates are not unreasonable, and, in the Court’s
experience, are consistent wwth market rates. Therefore, the
attorneys’ fees and costs under the Settlement Agreenent are fair

and reasonabl e.

4. Are the terns of the Settlenent Agreenent
consistent with the public interest and is
the public’s confidence in the adm nistration
of justice and the integrity of the class
action process enhanced or inpeded by
the Settl enent?

The Settl enent Agreenent is the product of |engthy and
arnms-length litigation and negotiati ons conducted by experienced
counsel with the assistance of well-qualified experts and a
skilled nmediator. Al policies enbodied in the Settlenent
Agreenment have been fully endorsed at the highest |evels of the
Commonweal t h’ s educati onal decision makers. The objections to
the Settlenent Agreenent are de minims. The Court is also
satisfied that the terns of the Settl enent Agreenent are not
inconsistent with federal or state law. Nor does the Settl enent
Agreenent entangle the judiciary in the future managenent or
delivery of state services. The attorneys’ fees and costs are
reasonabl e, particularly in light of the results achieved. Under

t hese circunstances, public confidence in the adm nistration of
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justice and the integrity of the class systemw || not be

under m ned.

5. VWhat are the prospects that, if the Settlenent
Agreenent is rejected, further litigation
woul d enl arge the recovery of the class and,
if so, at what financial cost?

As this Court has previously recognized, in this final

step of the analysis,
the sol e reason for approving the
Settl ement Agreenent nust be that,
in the opinion of counsel, further
l[itigation will generate
significant expenses and is
unlikely to result in greater
recovery for the class nenbers.
The opini on of experienced counsel,
particularly one with know edge of
this area of the law, is entitled
to substantial weight.

Schwartz, 157 F. Supp. 2d at 580.

Both parties nmaintain that the costs and tine
associated with further litigation, which would nost |ikely
result in a trial, would be large. The Court agrees. As the
parties contend in their joint notion for final approval of the
Settl ement Agreenent, this case involves novel issues concerning,
generally, the responsibility of state agencies for the education
of special needs children. [If this case were to proceed to
sumary judgnent and/or to trial, the result would be uncertain.

An appeal would al nost be certain to follow Consequently, the
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parties would nost |ikely have to wait years for resolution of
t he case.

As it currently stands, this case has been before the
Court for over eleven years. Mst of the individually nanmed
Plaintiffs have graduated from public high school and wll not
directly benefit fromthe new procedures being inplenmented under
the Settlenment Agreenent. Moreover, Plaintiffs initiated this
action to effectuate change in the future policies and practices
of PDE and ot her Commonweal t h agencies, all of which are achieved
by the Settlement Agreenent. Considering these factors, the
Court finds that further litigation is not likely to result in a
greater recovery for the class and would entail significant
financial costs and ri sks.

In Iight of the above discussion, the Court concl udes
that the ternms and conditions of the Settl enent Agreenent are

fair, reasonabl e, and adequate.

V. OBJECTI ONS TO THE PROPOSED SETTLEMENT AGREEMENT
The Court received ni neteen objections to the
provi sional ly approved Settlenent Agreenment.® Although the Court

directed objectors to file their concerns with the derk’s

° The Court prepared a summary of all objections that
were either filed with the Cerk’s Ofice or submtted to the
Court prior to the Fairness Hearing. This sumary was filed
after the Fairness Hearing so that the parties could comment on
themin post-Fairness Hearing briefs (doc. no. 320).
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O fice, only three objectors followed this directive. One of
those three objectors |later sought |leave fromthe Court to
w t hdraw t he obj ection, which the Court granted (doc. no. 313).
Qut of the nineteen objections, three were submtted by non-cl ass
menbers, which included identical objection letters fromtwelve
school districts, one objection by a forner teacher, and one
obj ection by the Berks County Internediate Unit and Chester
County Internediate Unit. The Court will not directly entertain
obj ections fromnon-class nenbers. See Fed. R Cv. P.
23(e)(4)(A). Notably, sone of the objections submtted by non-
cl ass nenbers have al so been asserted by class nenbers.

First, of the 255, 264 nenbers of the class, only
si xteen class nenbers (or parents of class nenbers) filed
obj ections. These objections to the Settlenent Agreenent can be
broken down into eight categories, each of which wll be

di scussed in turn.?*°

10 The Berks County Internediate Unit and Chester County
Internmediate Unit (the “Internediate Units”)--non-parties to this
action--filed a notion to intervene for purposes of filing a
notion to strike the proposed Settlenent Agreement (doc. nos. 303
and 304), which the Court denied. Although the Internedi ate
Units have no standing to object to the Settl enent Agreenent,
they did assert a procedural issue that is worth comrent. Under
t he Commonweal th Docunments Law, 45 Pa. Stat. Ann. 88 1102-1602,
adm ni strative agencies nust foll ow specialized procedures for
i npl enenting a new standard of conduct. The parties to the
action vehenently deny that the Settl ement Agreenent creates new
or nodi fied standards of conduct.

As one Pennsyl vani a Commonweal t h Court st ated:
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Adm ni strative agencies often

devi se rules or regul ations, sone
of which create a controlling
standard of conduct, while some do
not. In order for an agency ‘to
establish a substantive rule
[thereby] creating a controlling
standard of conduct, it nust conply
with the provisions of the
Commonweal t h Docunents Law.’ These
‘substantive regulations . . . when
properly enacted under the
Commonweal t h Docunent s Law, have
the force of law.’ Agencies also
devi se rul es, known as
‘“interpretive rules,” which do not
establish a binding standard of
conduct. These interpretive rules
‘need not be pronulgated in
accordance wth the Commonweal th
Docunents Law.” For an
interpretive rule to be viable,
however, it ‘must genuinely track

t he neani ng of the underlying
statute, rather than establish an
extrinsic substantive standard.

Lowing v. Public Sch. Enployees’ Retirenent Bd., 776 A 2d 306,
308-09 (Commonweal th Court of Penn. 2001) (internal citations
omtted) (alteration in original); see also G ant Food Stores,
Inc. v. Commonwealth of Pa., Dep’t of Health, 713 F.2d 177, 180
(Pa. Commw. Ct. 1998) (“The [ Commonweal th Docunents Law, or
“CDL,"”] establishes a process for issuing regulations that

i ncl udes public notice of a proposed rule, receiving conments
frominterested parties, and hol ding hearings when
appropriate.”).

By entering into the Settlenent Agreenent, neither PDE
nor any Comonweal th agency is creating a new substantive rule.
No obligations are directly inposed on the Internediate Units.
Rat her, the Settlenent Agreenments provides for increased
monitoring, inter alia, to ensure that school districts are
foll ow ng both federal and state educational |aws, such as the
| DEA. This nonitoring does not substantively change the state of
education law in Pennsylvania. On the contrary, the nonitoring
created under the Settlenment Agreenent provides a neans to better
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A Failure to Conpensate Absent C ass Menbers for Past
W ongs

Four class nenbers questioned why only the naned
Plaintiffs, as opposed to all class nenbers, were receiving
conpensati on under the Settlement Agreenment. According to the
parties, Plaintiffs initiated this action to effectuate change in
the future policies and practices of PDE and ot her Commonweal th
agencies, and not to receive conpensation for previous harm
Mor eover, nost of the individually named Pl aintiffs have
graduated from public school and will not directly enjoy the
benefits created under the Settl enent Agreenent.

The Court agrees with the parties. This |awsuit was
not about conpensatory danmages. The conpensation to Plaintiffs
is appropriate considering the tinme and effort spent in
prosecuting this lengthy and conplex litigation. Accordingly,

the Court will overrule this objection.

B. Failure to List “Brain Injury” Anong the Specific
Injuries in the Definition of “Eligibility’

Two obj ectors requested that “brain injury” be added to
the list of conditions requiring training and techni cal

assi stance under the Settlenent Agreenent. According to the

det erm ne whet her school districts are follow ng federal and
state educational law. |In fact, it appears that the Commonwealth
has the power to inplenent the provisions of the Settlenent
Agreenent, whether or not the Settlenment Agreenent is approved by
the Court, w thout violating the Comonweal th Docunents Law.
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parties, students with brain injury who are eligible for special
education services are included in the category of “students with
significant disabilities,” under Provision IV.7 of the Settlenent
Agreenent. Additionally, the list of disabilities follow ng the
definition of “students wth significant disabilities” is not
exhaustive and cannot be used to exclude students with brain
injury frombenefitting under the Settl enent Agreenent. The
parties also cooment that if a needs assessnent required under
Provision IV.2(L) of the Settlenent Agreement reveal s that
teachers | ack knowl edge and experience in teaching children with
brain injury in a regular classroom then training will be
provided in response to the assessnent.

The Court finds that brain injury is addressed under
the Settl enment Agreenent, as argued by the parties. As such, the

Court will overrule this objection.

C. | nadequate Length of the Settl enent Agreenment

Two cl ass nenbers opposed the | ength of the Settlenent
Agreenent, arguing that a five-year tinme franme is inadequate.
The parties, however, have indicated that this duration was a
necessary conprom se to reach a Settl enent Agreenent.

Additionally, as the parties appropriately point out, “[n]any of

the provisions of the settlenent, when inplenented, wll have an
i npact |asting far |longer than the agreenent ternms and will build
t he Comonweal th’s capacity for inclusive practices.” (Joint
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Motion for Final Approval of Settlenent Agreenent at 30-31; see
also Gaskin Decl. § 10.) 1In fact, at the Fairness Hearing, Dr.
Rhen testified that the “five years gives us the tine to

i npl emrent the settlenent agreenent and get sonme sound information
on which . . . to build future plans.” (Fairness H'g Tr.,

06/ 24/ 2005, 24-25.)

The Court concludes that any period | engthier than five
years wll require Court entanglenent in the delivery of state
educational services for |longer than necessary to fulfill the
objectives of the Settlenment Agreenent. Accordingly, the

objection will be overrul ed.

D. Large Conpensation to the Individual Plaintiffs and
Attorneys

Two cl ass nenbers object to the conpensation that the
individually named Plaintiffs and Plaintiffs’ counsel wll
recei ve under the Settlement Agreenent. As previously addressed
in Part 1V.B.3 of this decision, the Court finds that the
conpensation is fair and reasonable. Therefore, this objection

will be overrul ed.

E. Potential Effects of Provisions for Training and
Techni cal Assi stance

One parent expressed concern that the school districts

woul d use Provision V.7 of the Settlenment Agreenent, which
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concerns training, “to argue against the provision of training
and consultation with respect to individual students rather than
to ‘school districts.”” (Joint Mtion for Final Approval of
Settlenment Agreenent at 31.) According to the parties, Provision
| V.7 does not prevent training and technical assistance with
respect to individual students, but rather requires such training
and assistance identified by a needs assessnent.

The Court finds the parties’ argunent to be persuasive.
When considering the parties’ position in light of Dr. MG egor’s
testinmony at the Fairness Hearing, the Court determ nes that
training and technical assistance are adequately addressed in the
Settlement Agreenent, as driven by the educational policy of the

Commonweal th. Thus, the Court will overrule this objection.

F. Failure to Increase State Funding to Local School
Districts

Parents of a child with a disability objected that the
Settl ement Agreenent did not guarantee increased state funding to
assi st the school districts in nmeeting their obligations. First,
Plaintiffs did not seek increased state funding in their
conplaint. Second, it is doubtful that the Court has the power
to require any specific expenditures of state funds under the
ci rcunstances of the case. Third, to the extent that noneys are
needed to fund the Settlenent Agreenent, both the Secretary of

Education and the Director of PDE s Bureau of Special Education
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testified at the Fairness Hearing that the Commonweal th had the
funds and resources to inplenent the provisions of the Settlenent
Agreenment. (Fairness H’'g Tr., 06/24/2005, 13, 23.)

Accordingly, the Court will overrule this objection.

G Need for a Change in Placenent Practices

One parent proposed that children who have not net
certain testing and gradi ng standards should i medi ately be
pl aced in a | earning support program while the school districts
and parents arrange for appropriate testing to determne the
specific learning disability and then tailor the I EP to address
each child s specific needs. According to the parties, the
Settl ement Agreenent does not--and cannot--change the provision
in the IDEA that requires eval uation and devel opnment of an | EP
before a student’s placenent can be changed. 20 U S.C. § 1414.
The parties note, however, that the Settl enment Agreenent provides
for professional devel opnent, which may help teachers identify
students in need of supplenentary aids and services, but who have
not been identified as having a disability because they can be
clearly included in a regular classroom The Court concurs with

the parties and will overrule this objection.
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H. Lack of Tinme Between Notice of Proposed Settlenent and
Deadline for Filing Qbjection

Two cl ass nenbers take issue with the amount of tine in
which they had to file objections to the Settl enment Agreenent.
As this Court set forth in its provisional approval of the
Settl ement Agreenent (doc. no. 305), notice of the proposed
Settl ement Agreenent was to be published to certain Pennsyl vania
newspapers and distributed to educational agencies, entities, and
known parents of children with disabilities by May 20, 2005. The
Court determ ned that class nenbers and their parents could file
witten objections to the proposed Settl enment Agreenent no | ater
t han June 10, 2005. Thus, objectors should have had
approxi mately twenty-one days, give or take, to file objections.
In any event, at the Fairness Hearing, the Court heard from any
i ndi vidual wanting to share his or her thoughts about the
Settl ement Agreenent, whether or not that individual filed a
witten objection. There is no evidence that the parties did not
nmeet the notice requirenents established by the Court, or that
any nmenber of the class |acked notice or the opportunity to

object. Accordingly, the Court will overrule this objection.

VI . CONCLUSI ON
For the foregoing reasons, the Court will grant the
parties’ notion, approve the Settlenment Agreenent, and dism ss

the case with prejudice.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GASKI N, ET AL., : ClVIL ACTI ON
: NO. 94-4048
Plaintiffs,
V.

COVMONVEALTH OF
PENNSYLVANI A, ET AL.,

Def endant s.
ORDER

AND NOW this 16th day of Septenber, 2005, it is hereby
ordered that this case shall be REMOVED FROM SUSPENSE and PLACED
ON ACTI VE STATUS.

| T 1S FURTHER ORDERED, upon consi deration of the Joint
Motion for Final Approval of the Settlement Agreenent (doc. no.
326) and objections fromclass nmenbers and interested parties at
the Fairness Hearing, that the notion is GRANTED and the parties’
Settlement Agreenent is APPROVED in the formsubmitted to this
Court.

| T IS FURTHER ORDERED t hat the case is DI SM SSED W TH
PREJUDI CE. The court shall retain jurisdiction to enforce

certain aspects of the Settlenment Agreenment as provided therein.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.



